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Abstract
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Seoul National University

A study of the right of publicity

Protection of individual's rights to names, portraits, and such had
been a matter of infringement of human rights to privacy,
likeness, or name. Thus, the individual's rights had been protected
by filing a claim for mental damages caused by the infringements
and prohibiting them. In modern society, however, where
entertainment, sports, and advertising markets are expanding
rapidly, the individual's right of likeness, name, and such are no
longer limited to human rights, but they now include commercial
rights as celebrities' names and portraits are very often used
commercially. Accordingly, the wvalue of the representation of
celebrities attracted more interest, and using the representation
without consent have become frequent. In the US, where the
entertainment business is very well developed, the Federal Court
of Appeal differentiated the right of publicity, which is a right to

control and manipulate commercial values in characteristic
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elements such as names and portraits, from the right of privacy,
which is a right of likeness or name as qualified station. This led
several other states to pass  bills that stipulated such

differentiation.

In Korea, where entertainment business 1s growing at a rapid
pace, legal disputes regarding the right of publicity are increasing
fast. The right of publicity should be approved, as it seems that a
social consensus has been formed that the right is indeed
necessary. There is, however, no statute in Korea that defines
the right and the lack of written law leads each lawsuit to a

different outcome, producing much confusion.

Thus, the thesis statement is how to introduce the right of
publicity, which was approved on common law or positive law,
without losing its efficacy and without clashing with the existing
legislation. As a prerequisite, issues of law on the right of
publicity will be closely examined and legislation of the right will

be discussed.

First of all, the concept of the right of publicity is defined as the
right to control and prohibit a commercial use of an individual's
name, likeness, etc. The right of publicity has been playing a role
of solving issues that the right of privacy could not have.

Celebrities' names and portraits have already been traded as
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commercial products. These indicate that it is necessary
toapprove the right of publicity as they correspond to the basic
legal mind. The right of publicity is classified as an intellectual
property right as well as a property right, differentiated from a
real right despite their similarities. Therefore, denial of the right
of publicity based on the principles of a real right appears to be
inappropriate and it is reasonable to approve the right of publicity
on the basis of existing laws. If it is authorized, any individual is
eligible to be a subject of the right while a company, an
organization, or an animal which do not have personality are not.
Also, individual's identity, or any other equivalence that
represents values of the personal publicity may be protected by
the right of publicity. The main issues when the right of publicity
is authorized are its negotiability and inheritability, which are
considered wvalid in this paper. Furthermore, if the wvalidity of the
inheritability is positively assumed, the posthumous effective
period of the right of publicity is supposed to be 50 years as it is
for copyrights. Also, infringements of the right of publicity are
categorized and damage compensation claim, restitution of unjust
enrichment, and request for infringement prohibition are indicated
as appropriate legal measures of corresponding remedies, while
means of reputation restoration, which is defined in the 764™
article of the civil law, objection report claim, which is defined in
16, 1 of Act on the Press Arbitration And Damage Relief, and

prohibition of overseas trade, which is defined in 234, 235 of
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Customs Act are not. Premised on discussion of the facts defined
above on the right of publicity, regulations related to the existing
law, necessity of its legislation, and legislation bills are introduced
and legislation schemes are examined. Lastly, considering the
essence, origin, and practicality of the right of publicity, if the
right of publicity 1s introduced on the existing laws, appending
new provisions to Unfair Competition Prevention And Trade

Secret Protection Act is most fitting in the present circumstances.

In conclusion, the legislative solutions are desirable taking account
of the necessity of approval of the right of publicity. Imprudent
legislation of the right of publicity, however, may cause
unpredicted problems and therefore, profound discussions and the
national consensus must precede as prerequisites for the
legislation of the right of publicity. Furthermore, protection of
holders of the right and the scope of the protection should be
carefully reviewed since the right of the publicity, as an exclusive
right, may confine rights of others such as freedom of the press,

freedom of knowledge, freedom of study and art.

Keywords : the right of publicity, legal characteristics, possibility
of approval, negotiability, inheritability, means of remedy,
means of legislation
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